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Opinion for the Court filed by Circuit Judge SENTELLE.

SENTELLE, Circuit Judge: Fve journdids appea a Didrict
Court order holding them in contempt of court for refusing to
answver questions regarding confidential sources in a non-party
deposition in a dvil case. They contend that the District Court
improperly applied our precedent in Zerilli v. Smith, 656 F.2d
705 (D.C. Cir. 1981), to overcome a journdist's qudified
privilege to keep sources confidentid. We hold that the Didtrict
Court did not abuse its discretion in holding four of the five
journdigts in contempt and therefore affirm as to four of the
Appdlants. Because there was insufficient evidence to hold
Appdlant JEf Gerth in contempt we reverse the District Court’s
order asto him.
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|. Background
The Lee I nvestigation

Appellee Dr. Wen Ho Lee is a scientist who was employed
by the Department of Energy (“DOE”) between 1978 and 1999.
From 1996-1999 Lee was investigated by the DOE and the
Federal Bureau of Invedtigation (“FBI”) on suspicion of
eiionage on behdf of the People’s Republic of China
Ultimatdy the government indicted Lee on 59 counts of
mishendling of dassified computer files The case was resolved
through a plea agreement in which the government dismissed 58
counts of mishandling and Lee pleaded guilty to one count.

Shortly after his indictment, Lee filed a Privacy Act action
againg the DOE, the Department of Justice (“DOJ’), and the
FBI dleging that each of the defendant agencies of the
government had improperly disclosed persond information
about Lee and about the investigation to members of the news
media The Privacy Act provides a private right of action
aganst a government agency when records pertaining to an
individud have been improperly disclosed by that agency. 5
U.S.C. 8§ 552a. When a court finds that an agency made such a
disclosure “in a manner which was intentiond or willful,” the
United States is lidble for damages plus attorneys fees and
costs. 1d. 8 552a(0)(4).

The invedigaion was fird disclosed in the Wal Street
Journa on January 7, 1999, followed by the Washington Post on
February 17. The authors of these articles are not involved in
this gppeal. On March 6, Appdlants Jeff Gerth and James Risen
published an atide in the New York Times (“Times’). The
Times aticle did not identify Lee by name, but referred to a
Chinese-American computer scientis working in  nuclear
wegpons a Los Alamos and provided consderable detall about
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the nature and scope of the government’ sinvestigation.

Some network news dations broadcast Lee's name on
March 8, immediately after which Appellant Josef Hebert wrote
an atide for the Associated Press reveding Lee's name. On
March 9 the Times published another atide by Risen that
named Lee and described a lie detector test he had been given
that indicated deception. On the same day the Los Angdes
Times published an atide by Appdlait Bob Drogin tha
provided detalls about the invedtigation that were particular to
Lee, but did not include his name. On March 14, Drogin
identified Lee by name in an article about the investigation.

The government’s invedigdaion eventudly shifted from
espionage to mishendiing of computer files. This shift was
reported on April 28, 1999, in a Times article authored by Risen
with assistance from Gerth that dted anonymous government
sources and included dlegations that Lee had mishandled
computer codes for nuclear wegpons by downloading them to an
unsecured computer.  Appelant Pierre Thomas wrote a smilar
atide published by CNN the same day giving Le€'s name and
information about the new invedigative focus. On April 29
Drogin published an atice quoting an unnamed government
source who predicted that Lee would be arrested by the FBI
“within 10 days.”

The Privacy Act Case

Lee brought suit againg the DOE, the FBI, and the DOJ on
December 20, 1999, dleging unlanvful disclosures by employees
of the defendant agencies designed to prejudice Lee's image and
distract from the agencies' own security breaches. He clamed
that the lesked information included his and his wife's
employment higtory, ther financid transactions, details of their
trips to Hong Kong and Ching, detals of the investigation and
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interrogation of Lee, and purported results of polygraph tests, all
of which were disclosed in the press and should have been part
of personnd or dasdfied records. Lee requested damages of at
least $1,000 for each violaion of the Privacy Act together with
reasonable attorneys fees and costs.

Discovery in the Privacy Act case began on July 31, 2001.
Lee made at least 420 written discovery requests to the
government defendants, but was largdy rebuffed by assertions
of lawv enforcement privilege and learned nothing identifying the
source of the leaks. Lee began deposing witnesses in October
of 2001, focusng on individuds identified by the government’s
responses to interrogatories as those likdy to have reevant
information. He deposad sx DOE employees including former
Secretary of Energy Bill Richardson, Acting Director of DOE
Intelligence and Counterinteligence Notra Trulock (who had
dlegedly told 60 Minutes that he had “reached out to the New
York Times,” but retracted this statement in deposition), and
Edward Curran, former director of the DOE Office of
Counterinteligence.  These three individuds in particular had
been identified as likely sources of the leaks, but were unable (or
unwilling) to identify the leaker(s). Lee also deposed six DOJ
and egnt FBI officds, but was ungble to locate the source of
the lesks.

In August of 2001 Lee issued subpoenas to Appdlants
Risen, Gerth, Drogin, Hebert, and Thomas seeking testimony
and documents rdating to the leaks, reasoning that his other
discovery attempts had produced and would continue to produce
no results. Each of the journalists objected and moved to quash
the subpoenas. On October 9, 2003, the District Court denied
the mations to quash and ordered the journdids to appear for
the depogstions and “truthfully answer questions as to the
identity of any officer or agent of defendants, or any of them,
who provided information to them directly about Wen Ho Lee,



6

and as to the nature of the information so provided.” Joint
Appendix (“JA.") a 1257 (“Discovery Order”).

The court based its concluson on the governing precedent
of Zerilli v. Smith, 656 F.2d 705 (D.C. Cir. 1981), a case that
lad out guiddines for bdancing Firss Amendment interests with
a litigat's need for information when a plantiff seeks to
subpoena a non-party journdist in the context of a civil action.*
Zexilli set out two guiddines to determine when a plaintiff may
compe a non-party journdigt to tedtify to the identity of his
confidentia sources. Fird, the information sought must go to
“the heart of the matter” and not be merdly marginaly relevant.
656 F.2d a 713. Second, the plantiff must have exhausted
“every reasonable dternaive source of information” so that
journdigts are not amply a default source of information for
plantffs 1d. The Digtrict Court found that Lee had met both
of these guiddines to overcome the journdists qualified
privilege. The court hed that the information was clearly
central to the case. It held that Lee had exhausted all reasonable
dternatives because the depositions showed a pattern of evasion
and gonewdling and because Lee used the five principa tactica
devices given in the Federal Rules of Civil Procedure induding
andyzing responses to factud dlegaions in the answer to the
complaint, requests for documents under Fed. R. Civ. P. 34, use

Zerilli also suggests that

[a] distinction can also be drawn between civil cases in which
the reporter is aparty, asin alibel action, and cases in which
the reporter is not a party. When the journdist is a party, and
successful assertion of the privilege will effectively shidd
him from ligbility, the equities weigh somewhat more heavily
in favor of disclosure.

656 F.2d at 714. Because all the journalists in this case are non-
parties, we need not deal with this distinction.
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of interrogatories under Fed. R. Civ. P. 33, requests for
admissons under Fed. R. Civ. P. 36, and depostions under Fed.
R. Civ. P. 30(b)(1) and (b)(5). The court also noted that Lee's
actions were essentidly the equivaent of a Rule 30(b)(6)

deposition.

After the journdists had been deposed and refused to
answver cetan quedions, the Didrict Court hdd them in
contempt, refused to reconsider its holding on the privilege
issue, and fined each $500 per day, to be stayed pending appedl.
JA. a 2275-86 (“Contempt Order”). These consolidated
gpped s followed.

Il. Analysis

I'n both the Didrict Court and before us, Appellants rely on
the theory that the Fird& Amendment and federal common law
create a privilege that protects the right of a journdist to conceal
confidential sources of information in the face of otherwise
legitimate compulsion of testimony in federal courts? Not only
the breadth of this clamed privilege, but its very existence has
long been the subject of substantiad controversy. In Branzburg
v. Hayes, 408 U.S. 665 (1972), the Supreme Court considered a
dam of such a privilege in the context of reporters refusd to
reved the identity of confidentid sources in a grand jury
investigation. Each of the reportersin Branzburg had been hdd
in contempt for refusing to disclose the identity of informants or
the nature of the information given him in confidence. The
Supreme Court flatly rejected the existence of any such
conditutional privilege, dating that “the only testimonid

*Because the federal common law claim was not a basis for
the District Court’s decision and was scarcely raised on appeal,
appearing only in one footnote in one of the journalists' briefs, we will
not address this issue.
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privilege for unofficid witnesses that is rooted in the Federal
Conditution is the Ffth Amendment privilege against
compdled sf-incrimination.” Id. a 689-90. The Supreme
Court then expresdy refused “to create another by interpreting
the Fird Amendment to grant newsmen a testimonia privilege
that other citizens do not enjoy.” 1d. at 690.

While some would read the absolute language of the
Supreme Court as foreclosing the posshility of any such
privilege under any circumstance, our court, among others, has
limted the goplicability of the Branzburg precedent to the
circumstances considered by the court in Branzburg — that is, the
context of a cimind proceeding, or even more specificaly, a
grand jury subpoena. In Carey v. Hume, 492 F.2d 631 (D.C.
Cir. 1974), a libel case, we upheld a District Court order
compdling a journdig “dther on further depodtion or in
writing [to] identify the ‘eyewitnesses referred to by him . . "
in a publication underlying the proceeding. Id. a 639.
However, we did so with at least the suggestion that some such
privilege migt survive Branzburg in the context of a avil
action. Notably, we rejected the possibility “that there either is,
or should be, an absolute Firsd Amendment barrier to the
compelled disclosure by a newsman of his confidential sources
under any circumstances.” 1d. (emphaeds added). A few years
later, in Zexilli, we actudly hdd that despite Branzburg there is
a reporter’s privilege in avil actions, and that “in the ordinary
case the avil litigant's interest in disclosure should yidd to the
journdidt’s privilege” 656 F.2d at 712. But Zerilli, like Carey,
made it plain that any such privilege is qualified, not absolute.
That brings us to the question whether the Didrict Court in this
case complied with the guiddines of Zerilli before holding
Appdlants in contempt.

The parties dispute the proper standard of review. Lee
argues that both the Discovery Order and the Contempt Order
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should be reviewed for abuse of discretion because Zerilli, 656
F.2d at 710, and Carey, 492 F.2d at 639, applied this standard in
reviewing determinations of journdist privilege. In Zexilli, we
uphdld a refusal to compd testimony by journalists in a Privacy
Act auit, while in Carey this Court uphdd an order directing
journdigs to testify regarding sourcesin alibe suit.

The Appdlant journdigts argue that we should review the
order de novo. They base this argument principaly on Supreme
Court language in Bose v. Consumers Union of United Sates,
466 U.S. 485 (1984), in which the Supreme Court anadyzed the
“independent review” duty of courts in certain First Amendment
casesdrawn fromNew York Times Co. v. Qullivan, 376 U.S. 254
(1964). More specificdly, the Bose Court stated that “in cases
rasng Firs Amendment issues we have repeatedly held that an
appellate court has an obligation to ‘make an independent
examination of the whole record’ in order to make sure that ‘the
judgment does not conditute a forbidden intruson on the field
of free expresson.”” Bose, 466 U.S. at 499 (quoting New York
Times, 376 U.S. at 284-86). We find the precedent of Bose
ingoplicable for a number of reasons. First, this case does not
involve a dam of “forbidden intruson on the fidd of free
expresson.” Thereis no suggestion that the court or any branch
of government in any fashion attempted to interfere with or now
attempts to interfere with the Appdlant journdidts right to print
or communicate anything they choose. Both New York Times
and Bose were libd cases in which a judgment of the court stood
to “punih” or at least adversdy affect the litigants based upon
the exercise of their free expresson. No such threat exists here.

Furthermore, what we are reviewing is a discovery order,
not the find judgment. In Seattle Times Co. v. Reinhardt, 467
U.S. 20 (1984), a case decided one month after Bose, the
Supreme Court itsedf made plan tha no “heightened First
Amendment scrutiny” applied to discovery orders. 1d. at 36
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n.23. As the Supreme Court Sated in Seattle Times, “[t]he trid
court is in the best pogtion to weigh farly the competing needs
and interests of parties affected by discovery.” 1d. at 36.

Further, in Zerilli itself, we noted that “the scope of review
in this case is narrowly circumscribed.” 656 F.2d at 710. Aswe
stated in Zexilli, “[a motion to compel discovery is committed
to the discretion of the trial court, and our function on apped is
s0ldy to determine whether the trial court abused its discretion
in entering the chalenged order.” 1d. Admittedly, the Supreme
Court decided Bose after Zerilli. But Bose did not announce a
new doctrine; indeed, the Bose Court made it plain that it was
only darifying the doctrine announced in New York Times, a
decison well pre-dating Zerilli. Therefore, the precedent of
Zerilli stands unshaken, and binds us to the standard of review
sat forth therein.  The doctrine of independent review is
gpplicable in cases like Bose and Sullivan where the merits of
the underlying case are at issue and free expresson daims are
involved. This case, however, involves underlying discovery
orders like those chalenged in Seattle Times, Zerilli and Carey.
Under the precedent of these cases we may review legd ruings
of the trid court de novo but we will defer to the sound
discretion of the trid court where the baancing of the rdevant
factorsisinvolved.

Appelants requested permission from the Didrict Court to
appea the Discovery Order directly but were not allowed to do
so. They now apped only the Contempt Order, but our review
of that order logicdly includes a review of the underlying issue
of whether the journdig’s privilege applies in this case.  See
United Sates v. Philip Morris USA, Inc., 396 F.3d 1190, 1195
(D.C. Cir. 2005) (quoting Yamaha Motor Corp., USA v.
Calhoun, 516 U.S. 199, 205 (1996)) (we review issues directly
in the certified order as well as those decided earlier in the case
but “farly included within the certified order”). Thus we first
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will review for abuse of discretion the Discovery Order’s
hoding that the journdist’'s privilege does not protect
Appdlants. We then will determine whether the Didrict Court
abused its discretion in finding “clear and convincing evidence’
that each reporter violated the Discovery Order.
Washington-Baltimore Newspaper Guild, Local 35 .
Washington Post Co., 626 F.2d 1029, 1031 (D.C. Cir. 1980).

A. The Discovery Order

As we stated above, Zerilli provides for a non-party
journdigt’s qudified privilege in a civil action such as this one,
where tesimony of journdists is sought because government
offidds have been accused of illegaly providing the journdists
with private information.  Zerilli cites Carey for the two
guiddines determining when a court can compe a non-party
journdig to tedify about a confidentid source. First, the
information sought must go to “the heart of the matter.” 656
F.2d a 713 (quoting Carey, 492 F.2d at 636). Second, the
liigant must exhaust “every reasonable dternative source of
informetion.” 656 F.2d a 713 (quoting Carey, 492 F.2d at 638).
When gpplying this andyss, however, the court must keep in
mind that this privilege is not absolute. The Supreme Court has
noted in the context of privilege in grand jury cases that it
“cannot serioudy entertain the notion that the Firss Amendment
protects a newsman's agreement to conceal the crimind conduct
of his source, or evidence thereof, on the theory that it is better
to write about crime than to do something about it.” Branzburg,
408 U.S. at 692, quoted in In re Grand Jury Subpoena, Judith
Miller, 397 F.3d 964, 970 (D.C. Cir. 2005). Thesame principle
applies here; the protections of the Privacy Act do not disappear
when the illegdly disclosed informétion is lesked to a journdig,
no matter how newsworthy the government officid may fed the
information is. This does not leave journdigs without
protection. Besdes the qudified privilege described in Zexilli,
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the usud requirements of relevance, need, and limited burdens
on the subpoenaed person ill apply. See Fed. R. Evid. 401,
403; Fed. R. Civ. P. 45(c)(2).

Applying the factors lad out in Zerilli, we find that the
Didrict Court did not abuse its discretion in requiring the
journdids to tedtify. Firg, it is clear that the information Lee is
seeking goes to the heart of his case. Asin Zexilli, the rdevant
information is the identity of the individuds who may have
leaked informetion in violation of the Privacy Act. If he cannot
show the idertities of the leakers, Le€' s ability to show the other
elements of the Privacy Act dam, such as willfulness and
intent, will be compromised. The journdists have refused to
reved even the employer of their unidentified sources,
information that arguably would have been suffident to support
a least a portion of Lee's claim.* The Carey court smilaly
observed that, while it might be possible to succeed without the
identity of the parties in a libd dam where mdice was required
to be proven, success was very unlikdy under such
circumgtances. 492 F.2d at 637. Several Appellants argue that
their tetimony would be duplicative if others are forced to
testify, but this argument fails both because each may have
different sources and because such an argument could be used
to excuse dl journdigts testimony whenever there is a legk to
more than one person.

Lee has dso met his burden as to exhaugtion. Some of the
Appdlants make an ingenious argument that “cases in both the
Supreme Court and this Court . . . have required parties to take
upwards of 60-65 depostions before concluding that they
satidfied the exhaugtion requirement.” Gerth and Risen Opening

*The Court does not reach theissue of whether the journalist’s
qudified privilege includes the privilege to withhold information,
including employment, that would not reveal the identity of a source.
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Br. at 25. Since Lee had taken only 20 or so depositions, those
Appdlants contend that the District Court could not properly
have hdd that he had exhausted other avenues of discovery. For
this propogtion, Appelants Gerth and Risen cite In re Roche,
448 U.S. 1312, 1316 (1980), which, according to Appelants
brief, stands for the proposition that “plantiffs [are] required to
depose 65 individuas before avil contempt proceeding[s] could
proceed againd [a journdig for not revealing sources.” Gerth
and Risen Opening Br. a 25. This description of the Roche
opinion is inaccurate to a point approaching deceptiveness. In
the firg place, Roche is not an opinion of the Supreme Court, it
is an in-chambers opinion of a gngle justice granting a stay. In
the second place, it did not require the litigant to depose 65
witnesses. The only mention of the number 65 is in reference to
the number of witnesses a litigant had liged below. There is no
reference to any required number of withesses as being
necessary to conditute exhaudtion, and indeed, the in-chambers
opinion did not discuss the concept of exhaudtion at al.

Supporting the number 60, Appellants cite Zerilli, 656 F.2d
at 714, for the propostion that “the taking of as many as 60
depostions might be a reasonable prerequiste to compelled
disclosure” That representation by appellants, while not as
digngenuous as the description of Roche, is nonethdess
mideading. The reference to 60 possible depostions is taken
from Carey and occurs in a discussion of the distinction between
Carey and the Second Circuit case Baker v. F&F Investment,
470 F.2d 778 (2d Cir. 1972), a case in which there were 60
defendants whom the plantiff had not deposed before seeking
the testimony of a journdist. See Carey, 492 F.2d a 636 n.9 &
639. Presumably, if there had been five defendants in Baker, the
Carey Court would have referred to the five defendants, had
there been one hundred, then one hundred. In no event is there
any implication that a gpecfic number of depostions is
necessary to create exhaudtion. Indeed, in addition to the
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reference to Baker, Carey aso used as a benchmark the three
CBS executives deposed by Garland in Garland v. Torre, 259
F.2d 545 (2d Cir. 1958), and concluded that where the plaintiff
was only able to narrow the pool of possble leakers to the set of
dl employees in a lage company he need not go beyond
deposing the reporter alone. 492 F.2d 638-39. In Zerilli itsdf
exhaugtion was found lacking because the plantiff had deposed
only the journdist and not the four individuas named by the
Department of Justice as likely sources of the leak. 656 F.2d at
714-15.

In light of this precedent, the number of depostions
necessary for exhaustion must be determined on a case-by-case
bass. This seems to be precisdy the type of case-specific
determination that the Didtrict Court is best positioned to make,
and the decision in this case is wdl within its discretion. While
Lee did not depose every individud who conceivably could have
leaked the information, Carey makes clear that this is not
necessary. The lengthy list of possible deponents provided by
Gerth and Risen and spanning Sx pages of their brief only
accentuates the unreasonable burden of discovery they attempt
to place on a plantiff. This list essentidly encompasses every
individud who could have had any kind of access to the
information regardless of other evidence that the deponents on
whom Lee focused were in fact the sources of the leaks and
were denying it. As the Court stated in Carey, “litigants [need
not] be made to carry wideranging and onerous discovery
burdens where the pathiis . . . ill-lighted.” 492 F.2d 639. Lee
has done far more to exhaust dternatives than the plantiff in
Zexilli who did not meet his burden, and at least as much as the
successtul plaintiffsin Garland and Carey.
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B. The Contempt Order

In reviewing the Contempt Order we mug consider whether
the Digrict Court abused its discretion in finding, as to each
contemnor, “clear and convindng evidence’ that he had violated
the Discovery Order. Washington-Baltimore Newspaper Guild,
626 F.2d at 1031. The court ordered the journaists to appear for
thair depostions and “. . . if asked, truthfully [to] answer
questions as to the identity of any officer or agent of defendants,
or any of them, who provided information to them directly about
Wen Ho Lee, and as to the nature of the information so provided

. See Discovery Order at 17. As to Appdlants Risen,
Hebert Drogin, and Thomas we find that the court did not abuse
its discretion.  As to Appdlant Gerth we find too much
ambiguity in the record to uphold afinding of contempt.

James Risen

The record on Appdlant James Risen dealy presents
auffident evidence of contempt. He invoked the privilege at
leest 115 times to avoid disclosng information including: (1)
whether he had spoken to certain individuds a al; (2) the
source of unattributed quotes in his articles, including whether
they came from spedific individuds (3) further information
daifying the employers of unatributed sources, even when the
aticles liged them as officids in certan depatments, (4)
whether various individuds were close to the Lee investigation
or would have had relevant information; (5) confirmation of
information given by others in congressond tesimony; (6) his
generd practice with respect to undtributed sourcing; (7) the
identity of unattributed sources cited by his colleague, Jeff
Gerth; (8) confirmation of calls placed to government officids
by him from an FBI log; and (9) whether or not his tetimony
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was intended to be inconclusve as to whether certain
individuas were his sources.

While some of these invocaions of privilege may have
fdlen outsde the testimony compelled by the Discovery Order,
many of them represent clear and convincing evidence that
Risen violated the order. To give only a few examples, Risen
refused to tedtify as to: whether Secretary Richardson disclosed
Lee's identity or information a&bout his interrogation or
prosecution to Risen; whether Notra Trulock was correct in his
tetimony before Congress when he sad tha Secretary
Richardson had lesked Le€'s name to Risen; the name or
employer of a source or sources that provided information about
lie detector tests that a suspect (later reveded as Lee) was given,
and the identity of sources who told Risen that Lee was
suspected to have copied nuclear secrets onto tapes and removed
them from the lab. Risen aso dated that he intended,
notwithstanding the Discovery Order, to refuse to divulge
information about the identity of his confidentid sources in the
Lee case. This evidence is aufficient to uphold the Didrict
Court’s determination that Risen was in contempt for violating
the Discovery Order.

Josef Hebert

There is clear and convincing evidence of record that
Appdlant Josef Hebert violated the Discovery Order. He
invoked the privilege in response to 24 questions, refusing to
discloses (1) who he had bifurcated interviews with (i.e,
interviews conducted partialy on and patidly off the record);
(2) whether he spoke with FBI employees, (3) his typica
practice of having bifurcated interviews, (4) whether he spoke
with particular individuds (5) what characterization was
appropriate for various individuds with respect to the Wen Ho
Lee cae (eg. who qudified as a “senior administration
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officd”); (6) the names or employers of individuds who
provided gpecific information used in his articles; and (7)
whether various off-the-record sources were multiple individuals
or the same individud. The Didtrict Court cited four questions
that cdlearly were covered by the Discovery Order but that Hebert
refused to answer: “whether he communicated with FBI
employees, with DOE employee Ed Curran, with FBI employee
Nel Galagher, and whether his sources were employed by the
government defendants.” Contempt Order at 8 n.8. Hebert does
not attempt to argue that these questions were not encompassed
by the Discovery Order and we agree that they were subject to
the order. Thus we must uphold the Digtrict Court’s holding of
contempt.

Bob Drogin

Appdlant Bob Drogin only invoked the privilege eght
times, but in at least one response clearly violated the Discovery
Order and thus he was properly hdd in contempt. Drogin
refused to answer quesions about whether he talked with
Secretary Richardson concerning Lee in bifurcated interviews,
who he conducted bifurcated interviews with regarding the Lee
case, and whether his falure to quote an individud in an article
indicated a lack of communication with him on a subject. He
as0 gave many unresponsive answvers to questions about sources
for his articles, dl involving variations on the wording: “to the
degree that | quoted him in my articles, then | communicated
with him.”  When asked about the sources of unattributed
information in articles he had written, Drogin dmost aways
stated that he did not recdl the names of the sources and no
evidence on the record contradicts his assertions.  But in one
case he invoked the privilege rather than reved the name of the
“senior  Clinton Administration official” who provided
information about FBI plans to arrest Lee on charges of leaking
information to China and copying files onto an insecure
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computer. This clearly violates the Discovery Order’s mandate
to “answer questions as to the identity of any officer or agent of
defendants, or any of them, who provided information to [him]
directly about Wen Ho Lee.” Discovery Order a 17. Drogin's
own statement during the deposition confirmed that he did not
intend to fuly comply with the order: “I intend to be as
cooperative as | possibly can within the congtraints that | fed as
a journdigt to protect the identity of the sources to whom | have
promised confidentidity. Thus we uphold the Digrict Court's
finding of contempt asto Drogin.

Pierre Thomas

Appdlant Pierre Thomas did not invoke the privilege
frequently, but among his ten invocations of privilege he refused
to answer questions clealy encompassed by the Discovery
Order and thus we will uphold the Contempt Order as to
Thomas. He refused to divulge whether he had bifurcated
interviews with anyone in connection with these stories, whether
he taked with FBI offidds outsde ther offidd capacity,
whether he spoke off-the-record with specific individuds and
the names or employers of sources of specific information. In
particular, he refused to give the name or employer of the source
of information about the remova of copies of files containing
top secret nuclear information and the connection of Lee to these
copies. He aso refused to reved the names or employers of the
sources who gave information about the progress of the FBI
invedtigation into Lee. During his depogtion, Thomas
confirmed that, notwithstanding the Discovery Order, he
intended not to answer quesions concerning his confidentia
sources. This evidence is plainly sufficient to support the
Digtrict Court’s holding of contempt.
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Jeff Gerth

Because Appdlant Jeff Gerth never refused to answer
questions directly covered by the Discovery Order and
congstently professed ignorance of the identity of sources who
provided information specifically about Lee, we reverse the
Digrict Court's holding of contempt as an abuse of its
discretion. See Armstrong v. Executive Office of the President,
Office of Admin., 1 F.3d 1274, 1289 (D.C. Cir. 1993) (holding
that it is an abuse of discretion to hold someone in contempt
who has not violated a clear court order). Gerth only invoked
the privilege once during his 127-page deposition. Gerth stated
that he did speak to off-the-record sources when reporting on the
Wen Ho Lee case, defined by opposing counsel during Gerth's
deposition as “ay of the reporting [Gerth] did between January
of 1999 and the end of 2000 thet related to in any way subject
matters that involved Dr. Lee, namdy, his dleged mishandling
of dasdfied information at the Los Alamos lab, or dlegaions
that he had divulged secrets regarding the W-88 to the Chinese
government.” He refused, however, to disclose whether these
sources included FBI employees.

Gerth argues, and we agree, that this definition of “the Wen
Ho Lee case” was s0 broad that it encompassed information not
induded in the Discovery Order, induding materid from
confidential sources in articles that referenced Wen Ho Lee but
that was not persondly related to Wen Ho Lee himsdf. Gerth
had worked on articles that discussed investigations of both Wen
Ho Lee and Peter Lee, and Gerth clams that he had done
confidentia reporting regarding Peter Lee only. He tedtified
condgently in his depostion, and mantained in subsequent
dfidavits and briefing, that he did not know the identity of any
sources who provided information specifically about Wen Ho
Lee cited in the articles he co-authored with Risen.
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The Didrict Court refused to credit Gerth's assertions of
ignorance but acknowledged that if he were telling the truth no
order of contempt would be warranted. It cited his admisson
that he had used off-the-record sources in some articles as a
contradiction of his dams that he did not know the identities of
sources who gave information specificdly about Lee. This is
insUfficent to provide “cler and convincing evidenceg’ of
contempt because of the question’s breadth. The Discovery
Order only compeled disclosure of sources who provided
information “directly about Wen Ho Lee” not about the
background of the case or related cases, even if they were
tangentialy related to Wen Ho Lee. While Gerth later did state
that it was his “intention” not to divulge confidentiad sources
used in connection with articles he worked on “between 1999
and 2000 that refer[] or make[] reference to Dr. Lee in any
way,” this dso is too broad to provide “clear and convincing
evidence’ of vidlation of the Discovery Order because it could
cover maeria on other individuas used in aticles that aso
referred to Wen Ho Lee.

[11. Conclusion
For the reasons given above we vacate the contempt order

as to Appdlant Jeff Gerth and uphold the order as to the
remaning Appdlants.



